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PREFACE

As chair of the United Nations Task Force on Children Deprived of Liberty, I would like
to commend Professor Stuart Kinner, Ms Tess Kelly, Mr Alex Campbell, and others in
the Justice Health Group for their research on the right to health for children deprived of
liberty, which is one of the cross-cutting dimensions of the work of the United Nations
Task Force.

Through analyzing current standards on healthcare for children deprived of liberty, this
research shines a light on one of the most neglected areas in the protection of children
in these settings. Many gaps persist in our knowledge of preexisting complex health
conditions that may be further compounded by the experience of being deprived of liberty
and health problems experienced by children in connection with deprivation of liberty.
Similarly, very little is known about children’s health outcomes after being deprived of
liberty.

As recommended by the research, States must redouble their efforts to design and
implement minimum healthcare standards in all places where children are deprived of
their liberty, whilst also urgently increasing investment in the prevention of deprivation of
liberty and in promoting alternatives to it.

All children have the right to enjoy the highest attainable standard of health, including
mental health. This requires a holistic approach to health and protection from violence, as
set out in the Convention on the Rights of the Child and the 2030 Agenda for Sustainable
Development.

On behalf of the UN Task Force on Children Deprived of Liberty, I commend this collaborative
research involving various universities and institutes, which provides crucial support to
evidence-based advocacy to safeguard children’s rights.

I look forward to continuing our collaboration.

Najat Maalla M’jid
Special Representative of the Secretary-General on Violence against Children
July 2023



EXECUTIVE SUMMARY

Children who experience deprivation of liberty are distinguished by a high prevalence of
complex, co-occurring health needs that necessitate coordinated, high-quality healthcare.
Emerging evidence of very poor health outcomes after deprivation of liberty suggests that
in addition to ongoing efforts to prevent detention, more should be done to improve the
health of these children, both in detention and after they return to the community. Setting
and implementing minimum standards for healthcare in detention can help to drive
improvements in the quality of care, and thereby improve health outcomes for children
who experience deprivation of liberty.

This report identifies, critiques, and synthesises current standards for healthcare for
children deprived of their liberty. It considers these standards in relation to the six
settings considered by the United Nations Global Study on Children Deprived of Liberty
(Global Study),’ including (a) detention of children in the administration of justice; (b)
children living in prisons with their primary caregiver; (c) migration-related detention;
(d) deprivation of liberty in institutions; (e) detention in the context of armed conflict; and
(f) detention on national security grounds. Informed by the UN System Common Position
on Incarceration?, we conclude that there are important gaps and ambiguities in relation
to the current international standards for healthcare for children across these settings.
The aim of this report is to identify these gaps and assist the United Nations Task Force
(UNTF) in its efforts to support the implementation of the UN Convention on the Rights of
the Child (UNCRC) and ensure that all children, including those deprived of their liberty in
all settings, achieve the ‘highest attainable standard of health.’
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INTRODUCTION

The UN Convention on the Rights of the Child (UNCRC) recognises the right of all children to
the highest attainable standard of health, and access to health services necessary to achieve
this (Article 24.1).3 P7 The rights set forth in the UNCRC apply to all children everywhere,
without discrimination of any kind (Article 2).37> This includes children deprived of their
liberty in any setting. However, there is a lack of clarity regarding how this international
standard is applied to children deprived of their liberty.

Children who experience deprivation of liberty are distinguished by complex and co-
occurring health problems, including high rates of mental illness, risky substance use,
neurodevelopmental disability, and communicable and non-communicable disease.4
Although the health and social profiles of these children vary between settings, evidence
suggests that the prevalence of most health problems is higher among children deprived
of liberty than among their peers in the surrounding communities.>7 At least with respect
to children who have contact with the child justice system, there is also good evidence
that certain health conditions (notably including mental illness and neurodevelopmental
disability) are important risk factors for subsequent justice involvement and detention.?
These health problems, many of which are preventable or treatable, tend to co-occur in
a syndemic fashion such that multimorbidity is normative, and is typically set against a
backdrop of entrenched, intergenerational disadvantage.®9

Some health conditions may be exacerbated by being in detention, and some health
conditions may develop as a result of deprivation of liberty. However, children who
experience deprivation of liberty often enter detention with pre-existing, complex health
needs, and many continue to have significant health needs after release from detention.
As such, although every effort should be made to prevent children from being deprived
of their liberty in the first place, while this practice continues to occur it can provide an
opportunity (albeit a regrettable one) to identify and initiate appropriate healthcare for
vulnerable and marginalized children. The standard of healthcare for children deprived of
liberty is therefore an important public health and health equity issue.

The issue of physical and mental health needs and rights of children deprived of liberty
received renewed attention in 2019, when the findings of the UN Global Study on Children
Deprived of Liberty (Global Study) were presented to the UN General Assembly. The Global
Study found that at least 7.2 million children are de facto deprived of their liberty globally
each year in diverse settings including in the administration of justice, living with a parent in
prison, in migration related detention, in the context of armed conflict or national security,
and in institutions (including residential institutions or for notionally therapeutic reasons).
The cross-cutting health theme in the Global Study summarised the global evidence on the
health of children deprived of liberty in these settings. A subsequent series of papers in
Lancet journals®®> expanded on the health status and healthcare needs of children in the
child justice system, highlighting concerns that children deprived of their liberty frequently
receive inadequate healthcare during detention, notably including inadequate mental
healthcare.B-1



A life-course perspective

Both the Global Study and a subsequent WHO Policy Brief on Health Concerns among Children
Deprived of Liberty'»* adopted a life-course perspective — recognising that detention is a
setting through which children - typically vulnerable and marginalized children - pass.
A life-course perspective recognises that children transitioning from communities into
detention often come with pre-existing health concerns and healthcare experiences and
that, when these children return to the community, they are likely to have significant on-
going health-related needs. Understanding the health-related trajectories of these children
from a life-course perspective points to the necessity for the provision of high-quality,
coordinated, and continuous healthcare, before, during and after detention, thereby creating
meaningful and sustained change in the lives of vulnerable children.

Not enough is known about the ‘upstream’ health determinants of deprivation of liberty,
although it is clear that many children who experience deprivation of liberty have significant,
pre-existing, and often under-treated health needs. With respect to detention in the child
justice system, immigration detention, and

institutional care, recent reviews have found

that neurodevelopmental disability, mental

health issues, trauma and maltreatment

increase the risk of subsequent detention,

although most of the evidence so far has come Children who experience

from cross-sectional studies of children already deprivation of liberty are

in detention. These findings underscore the disti .
. ( : istinguished by complex and
importance of ‘upstream’ efforts to prevent )

deprivation of liberty, including through policies co-occurring health problems,
that reduce inequalities at the population level. including high rates of mental

The health chapter in the Global Study provided a VLIS, By SIS U,

comprehensive review of the available evidence
regarding the health of children deprived of and communicable and non-
liberty in all settings. Although the evidence was communicable disease.

again limited - and predominantly focussed on

high-income countries - it is abundantly clear

that the burden of disease among children

who experience deprivation of liberty is

markedly higher than in the communities from

which they come, and to which they return.

Particularly with respect to detention in the child justice system, the evidence suggests
that most children in detention have multiple, co-occurring health problems, necessitating
coordinated, multi-sectoral care.¢ A recent global review of this evidence found that among
those detained in the child justice system, between 12% and 65% have a history of self-

neurodevelopmental disability,



harm, between 22% and 96% have a substance use disorder, and between 32% and 50%
have experienced a traumatic brain injury. Rates of mental illness, neurodevelopmental
disability, infectious disease, and sexual and reproductive health problems are also markedly
elevated.4

Although the majority of those detained in the child justice system are male, the prevalence
of many health conditions - notably including mental illness - is significantly higher among
girls than among boys.5>-2 Girls detained in the child justice system are a particularly
traumatised and vulnerable group, and require coordinated care that is age appropriate,
gender sensitive, and trauma informed.? Very little is known about the healthcare needs and
experiences of lesbian, gay, bisexual, transgender, queer or questioning (LGBTQ+) children
deprived of their liberty, but the available evidence indicates that these children, too, are
often particularly traumatised and struggling with social exclusion and dual stigma related
to their LGBTQ+ status, and detention.?¢ This manifests in multiple ways including violence
victimisation, bullying, mental disorder, and increased rates of self-harm.>?

At a population level it is well established that the most disadvantaged individuals - those
most in need of high-quality, coordinated, and continuous healthcare - are least likely to
receive it. This phenomenon is often referred to as the ‘inverse care law.’?$-3° Although not
enough is known about the scope or quality of healthcare in most settings where children
are deprived of liberty, the available evidence suggests that the inverse care law also
applies in these settings. This unfortunate reality has a disproportionate impact on First
Nations children, who are over-represented in
child justice settings in most if not all colonised
countries.? For example, in Australia First Nations
children comprise 5.8% of young people aged
10-17 years, but account for 53% of children in
criminal justice detention. First Nations children
in Australia are over-represented in criminal
justice detention by a factor of 18, and this over-
representation is even higher among those aged
10-13.32 Consequently, reducing health disparities those most in need of high-
between First Nations children and other children quality, coordinated, and

at the population level requires both ongoing
efforts to prevent incarceration among First
Nations children, and ensuring high-quality,
culturally capable healthcare in all places where
children are deprived of liberty.3 As the Global to as the ‘inverse care law.’
Study highlighted, this situation is not unique

to First Nations children. Indeed, children from

racial and ethnic minorities are overrepresented

in detention settings around the world.sp288

At a population level it is well
established that the most
disadvantaged individuals -

continuous healthcare - are
least likely to receive it. This
phenomenon is often referred



As such, further research and routine monitoring are urgently required to assess the scope
and quality of healthcare, including mental healthcare, in all places where children are
deprived of liberty, and in turn to drive improvements in the quality and scope of care for
these children.

The COVID-19 pandemic has placed additional strains on the administration and provision
of healthcare in places where children are deprived of liberty, notably including youth
detention, immigration detention, and institutional care settings. UNICEF has reported
that in the period from March 2020 to November 2021, 54 countries released over 45,000
children from incarceration in justice settings, to reduce the risk of SARS-CoV2 infection
and to account for pandemic-related staff shortages. This included one third of countries
implementing alternative measures to deprivation of liberty in the child justice system,
such as conditional release and reductions in new incarcerations of children. The COVID-19
pandemic has also had significant adverse impacts in immigration detention, including
longer processing times, increasing length of detention, increased overcrowding, and
increased difficulties accessing basic healthcare.3® One study observed a six-fold increase
in the proportion of unaccompanied minors in Paris seeking mental health consultations
each week during a COVID-19 related lockdown.** Although this preliminary evidence is
concerning, and highlights the significant health-related impacts of the pandemic on
children deprived of liberty, further evidence is urgently required to inform a coordinated
response. Not enough is known about the impact of COVID-19 on the health of children
deprived of liberty, health services in places of detention since the onset of the pandemic, or
health outcomes for these children after they return to the community.

In parallel with efforts to keep vulnerable children out of detention, the provision of high-
quality, evidence-based, trauma-informed, culturally appropriate, and age- and gender-
appropriate healthcare in all places of detention is critical to optimising health outcomes and
ensuring that these children can reach their full potential and enjoy the highest attainable
standard of health.3” It is also crucial that children with specific requirements, such as those
with disabilities, receive care that is responsive to these requirements and promotes their
right to the highest attainable standard of health. Efforts to prevent children from being
deprived of their liberty need not, and must not, come at the expense of investment in the
best possible care for those who do experience deprivation of liberty.” As noted above, this is
particularly important for First Nations children, given their over-representation in places
of detention. Failure to uphold the highest standard of health for all children deprived of
liberty will almost certainly compound health inequalities.

Although almost all children who experience deprivation of liberty return to the community,
remarkably little is known about their health outcomes after detention. This is a critical gap
in the evidence base.3? However, at least with respect to children in the child justice system,
there is growing evidence of extremely poor long-term health outcomes including elevated
rates of mental illness, substance use disorder, functional impairment, HIV, and preventable
death due to drug overdose, suicide, and homicide.4°-4 Much of the evidence comes from



one prospective cohort study in Chicago, USA, that followed 1829 children released from
detention between 1995 and 1998. After release from detention more than one in five of
these young people exhibited marked functional impairment requiring coordinated care,
and 7% required intensive support.4 More than half of males (58%) and females (53%)
had a diagnosable mental disorder, most commonly a substance use disorder.4 Most had
engaged in multiple HIV risk behaviours, including unprotected sex with multiple partners,
and these risk behaviours were most common among youth with a substance use disorder
and/or mental illness.4 By 28 years of age 91% of males and 79% of females had ever had
a substance use disorder.4 Sixteen years after release from detention 111 of these children
had died; the rate of death among girls was almost five times higher than in the general
community. Among boys, 91% of deaths were due to homicide (86% gun homicide).4 A
more recent study from the US found that among 3645 children released from criminal
justice detention in Ohio, the rate of death was 5.9 times higher than among community
peers; the leading cause of death was again homicide (56% of deaths).4

Although these findings are deeply concerning, they relate to children released from
criminal justice detention in one country. Recent research from Australia confirms that
children released from criminal justice detention are at increased risk of preventable death,
although from different causes. One study of 2849 children released from detention in
Victoria, Australia between 1988 and 1999, and followed for an average of 3.3 years, found
that the rate of death for males was 9.4 times

higher than among the age- and sex-matched

general population, and 41.3 times higher for

females. In this cohort, most deaths were due to

drug overdose (46%) or suicide (24%).47 Another

Australian study involving 7542 children followed Efforts to prevent

for up to 14 years after criminal justice detention children from being

in the state of Queensland found that the rate of
death was 6.4 times higher than among the age-
and sex-matched general community. The leading

deprived of their liberty
need not, and must not,

causes of death in this cohort were suicide (36%), come at the expense
drug overdose (15%), and transport accidents of investment in the
(13%) .48 best possible care for
Evidence that children released from criminal those who do experience
justice detention are at dramatically increased deprivation of liberty.

risk of preventable death is concerning and
points to an unmet, ongoing need for support
and treatment among these vulnerable young
people. Death is likely the ‘tip of the iceberg’ for



these children, with a much larger number experiencing serious, non-fatal adverse health
outcomes. Further investigation of long-term health outcomes for children deprived of liberty
- in all settings - is urgently required. In particular, addressing the almost complete lack
of high-quality, contemporary evidence on the health status of children deprived of liberty
in much of the global south should be a top priority. Notwithstanding this, the available
evidence underscores the reality that appropriate healthcare in detention is necessary but
not sufficient to ensure good long-term health outcomes for these marginalized children.

Objective of this report

This report identifies, critiques, and synthesises current standards for healthcare for children
deprived of their liberty in all settings. We conclude that there is ambiguity in relation to
the current international standards for healthcare for children deprived of their liberty. As
such, there appears to be a need for an interpretation exercise to resolve any ambiguity
and ultimately support efforts to achieve the highest attainable standard of health for all
children, including those deprived of their liberty.



UN STANDARDS RELEVANT TO HEALTHCARE

The UNCRC recognises the right of all children to the highest attainable standard of health,
and access to health services necessary to achieve this (Article 24.1).37p7 The rights set forth
in the CRC apply to all children everywhere without discrimination of any kind (Article 2).»
p2 This includes children deprived of their liberty in any setting. However, there is a lack
of clarity regarding how this international standard applies to them. The evolution of these
standards, as compared to the standards in relation to adults in prison, is depicted in Figure
1 below. This figure demonstrates the diminution of the standard of healthcare required for
children deprived of liberty in the administration of justice, and how a standard of “adequate
medical care” seems to have now become accepted as the norm. This section discusses and
critically analyses these standards for healthcare across diverse settings where children are
deprived of their liberty.

Figure 1

United Nations Rules for the
Protection of Juveniles Deprived of
their liberty [Havana Rules] adopted
by the UN General Assembly stating
that children in detention have a right
to “adequate medical care” [Rule 49]

UN General Comment 24
published restating Havana
Rules requirements that children
in juvenile detention receive
“adequate medical care”

United Nations Standard Minimum
Rules for the Administration of Justice
[Beijing Rules] states that juveniles in
institutions shall receive “all necessary
assistance - social, ... psychological,
medical and physical - that they may
require” [Rule 26[2]]

Also states that Minimum Rules for
the Treatment of Prisoners “shall be
applicable as far as relevant” [Rule 27]

WHO Prisons and Health Guide
published to improve the health
of those in prison and to reduce
both the health risks and risks to
society of imprisonment

Standard Minimum Rules for
the Treatment of Prisoners
set low bar “shall be available
the services of at least one
qualified medical officer

[with] ...some knowledge of
psychiatry” Rule 22

UN Convention on the Rights of the
Child clarifies that all children have
a right to “the enjoyment of the
highest attainable standard of health”

[Article 24 [1]]

UN Convention on the Rights of the Person
with Disablities clarifies that children with
disabilities have a right to full enjoyment of
“all human rights and fundamental freedoms...”
[Article 7], and persons with disabilites
deprived of their liberty are ‘entitled to
guarantees in accordance with international
human rights laws including ... provision of
reasonable accomodation.” [Article 4[2]]

UN Global Study on Chidren presented
to UN General Assembly, highlighting
the poor health outcomes of children
in detention and recommending that
“health services in detention shall

be of a standard equivalent to that
available in the community at large”

Minimum Rules for Treatment of
Prisoners [Mandela Rules] including
specific guidance that prisoners
should enjoy “the same standards of

healthcare that are available in the
community.” [Rule 24]



Children’s right to health

The UNCRC recognises the right of all children, without discrimination (Article 2), to the
highest attainable standard of health, including the right to access the health services
necessary to achieve this (Article 24.1). Article 24.2 of the UNCRC includes a non-exhaustive
list of measures that State parties are required to take to implement the right to health,
with a particular focus on primary and preventative care. The UN Committee on the Rights
of the Child (The Committee) interprets children’s right to health as a “right to grow and
develop to their full potential and live in conditions that enable them to attain the highest
standard of health through the implementation of programmes that address the underlying
determinants of health.”4%p3 This holistic approach is consistent with the World Health
Organization’s (WHO’s) broad definition of health as ‘a state of complete physical, mental
and social well-being, and not merely the absence of disease or infirmity.’s° It is also aligned
with the broader focus on child development that the UNCRC promotes.4

The right to healthcare is also articulated in Article 12 of the International Covenant on
Economic, Social and Cultural Rights (ICESCR). The Committee on the Economic, Social
and Cultural Rights (CESCR) has provided guidance that the ‘highest attainable standard of
health’ takes into account ‘both the individual’s biological and socio-economic preconditions
and a State’s available resources,**?P3 and so must be understood as ‘a right to the enjoyment
of a variety of facilities, goods, services and conditions necessary for the realization of the
highest attainable standard of health.’s%?»3 Although it is acknowledged that the nature of
these facilities, goods, services and conditions will vary ‘depending on numerous factors,
including the State party’s development level,” the CESCR emphasises in General Comment
14 that these services must be ‘accessible to everyone without discrimination’, especially the
most vulnerable or marginalized sections of the population.5rp4

The right to health for adults in prison

In relation to people in prisons and other places of detention, CESCR General Comment
14 clarifies that States are under an obligation ‘to respect the right to health by, inter alia,
refraining from denying or limiting equal access for all persons, including prisoners.’ This
standard is reiterated in the UN Standard Minimum Rules for the Treatment of Prisoners,
which were updated 2015 and renamed the Mandela Rules, requiring that ‘prisoners should
enjoy the same standards of healthcare that are available in the community’ (emphasis added).
This is often referred to as the principle of equivalence. The Mandela Rules set the minimum
standards in relation to access to comprehensive healthcare, continuity of care, record
keeping, information sharing and confidentiality, transfers to hospital and specialist services,
ethical considerations, and healthcare rights of women (and their children) in prisons.

These rules provide clear guidance for states about the minimum standards for the delivery
of healthcare to people in prisons. However, they are less clear in their applicability to
“institutions set aside for young people including juvenile detention facilities or correctional



schools.”%3P7 In 1985 the UN General Assembly adopted the UN Standard Minimum Rules for
the Administration of Justice (the Beijing Rules), which specifically stated that the Standard
Minimum Rules for the Treatment of Prisoners “shall be applicable as far as relevant to the
treatment of juvenile offenders” (Rule 27). However, in 2015 when the Standard Minimum
Rules for Treatment of Prisoners were updated (and renamed the Mandela Rules), whilst the
Preliminary Observations specifically noted that Part I (which includes the healthcare rights)
would “in general” apply to juvenile institutions, the Rules themselves explicitly stated
that they “do not seek to regulate juvenile detention centres”. This had the unfortunate
consequence of compounding the lack of clarity regarding healthcare rights for children
deprived of liberty in the administration of justice, as demonstrated in Figure 1 above.

In 2014, at the same time the Mandela Rules were being updated, the WHO Health in
Prisons Programme (WHO HIPP), within the WHO Regional Office for Europe, published a
book entitled Prisons and Health. This book develops guidelines regarding standards for the
provision of health services in prisons, emphasising that State parties have a ‘special duty
of care for those in places of detention,” and articulating strategies for meeting this duty of
care. There is, however, currently no equivalent guidance or document for children deprived
of liberty in the administration of justice.

Children deprived of liberty with a parent in prison

There are specific rules that apply to children detained with their mothers in prison in the
United Nations Rules for the Treatment of Women Prisoners and Non-custodial Measures
for Women Offenders (the Bangkok Rules), which supplement the Mandela Rules. Rule 9
clarifies that “if a woman prisoner is accompanied by a child, that child shall also undergo
health screening, preferably by a child health specialist, to determine any treatment and
medical needs. Suitable healthcare, at least equivalent to that in the community, shall be provided.”
(emphasis added).

Children deprived of liberty in the administration of justice

As noted above and outlined in Figure 1, for children in detention, the current international
standard is less clear. This section demonstrates the diminution of the standard of healthcare
required for children deprived of liberty in the administration of justice, and how the lower
standard “adequate medical care” seems to have now become accepted as the norm.

Beijing Rules (1985)

In 1985 the Beijing Rules were adopted by the UN General Assembly, stating that “juveniles
in institutions shall receive ...all necessary individual assistance - social, ... psychological,
medical and physical - that they may require because of their age, sex, and personality
and in the interest of their wholesome development.” (Rule 26.2). Building on the broad
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articulation of the right to health established in the UNCRC, as described above, the Beijing
Rules set a high standard of healthcare, including for children in the child justice system.

The Havana Rules (1990)

In 1990, the UN Rules for the Protection of Juveniles Deprived of their Liberty (the
Havana Rules) were adopted by the General Assembly. Rather than adopting the wording
of the Beijing rules or UNCRC, these rules require that States provide children in juvenile
detention with ‘adequate medical care.” The Havana Rules clarify that this obligation extends
to providing ‘preventative and remedial care,’ reiterating that care should be provided
‘through the appropriate health facilities and services of the community ... in order to
prevent stigmatisation of the juvenile and promote self-respect and integration into the
community.” Although, the term ‘adequate’ is not defined in the Havana Rules, CESCR
General Comment 12, which discusses the term in relation to the right to ‘adequate food,’
essentially clarifies that “adequate” is ‘to a large extent determined by prevailing social,
economic, cultural, climatic, ecological and other conditions.’s”?3 Applying this to the
concept of the right to health, ‘adequacy’ arguably invites and condones a lower standard
than the broad and holistic right to positive health articulated in Article 24.1 of the UNCRC,
and the higher bar set by the Beijing Rules and Mandela Rules as described above.

Committee on the Rights of the Child General Comment 24 (2019)

In General Comment 24 on ‘children’s rights in the child justice system’, echoing the Havana
Rules, the UN Committee on the Rights of the Child states that the minimum standard
required for children deprived of their liberty in the administration of justice is the provision
of ‘adequate physical and mental healthcare’ (emphasis added).5$r?e Rather than referencing
the more holistic approach to health articulated in the UNCRC, the further detail provided
in the Havana Rules, or the detailed minimum standards set by the Mandela Rules, the
General Comment states that children in juvenile detention have the ‘right to be examined
by a physician or a health practitioner upon admission’ and to ‘receive adequate medical
care... which should be provided, where possible, by health facilities and services of the
community.’s®

As such, unlike the guidelines for adults in prison, the current framework seems to suggest
that children in detention are not required to receive the same standard of health care as
their peers in the community. This would be at odds with the fundamental principle of
non-discrimination in the UNCRC (Article 2) and the right to healthcare (Article 24.1). It
would also be contrary to guidance provided in General Comment 15, which reiterates that
in implementing children’s right to health, States should identify and address the ‘factors
... that create vulnerabilities for children or that disadvantage certain groups of children’ in
order to ensure health equity. 4%pp5



Because these rules are not clarified or further specified, there is avoidable potential
for discrepancies in the level of care provided to children deprived of their liberty in the
administration of justice. Noting this, and in an attempt to clarify understanding of what
is ‘adequate,’ the Global Study recommended that ‘health services in detention shall be of a
standard equivalent to that available in the community at large.” (emphasis added).

Children deprived of liberty for migration-related reasons

The healthcare rights of children deprived of their liberty for migration-related reasons are
also not clearly and consistently articulated. This is a somewhat vexed issue because, as
both the UN Committee on the Rights of the Child and the UN Committee on the Protection
of the Rights of All Migrant Workers and Members of Their Families have made abundantly
clear — under no circumstances is the immigration detention of children allowed under
international law as it is contrary to the child’s best interests.

An overarching principle of the UNCRC is that all rights apply to every child within the
jurisdiction of the State, without discrimination and irrespective of their nationality or
migrant status (Art 2). Furthermore, Article 22 of the UNCRC requires that protection and
humanitarian assistance be provided to achieve all the rights under the UNCRC for any child
seeking refugee status or who is considered a refugee. Therefore, the right to the ‘highest
attainable standard of health’ (Article 24) applies
toall refugee, asylum seeker and migrant children,
including those in immigration detention. This is
reiterated in a joint General Comment, in which
the UN Committee on the Rights of the Child
and the UN Committee on the Protection of the globally over-institutionalised
Rights of All Migrant Workers and Members of and deprived of their liberty,
Their Families clarified that “every migrant child including in the administration of
should have access to healthcare equal to that of justice. This is inconsistent with
nationals, regardless of their migration status.”* the guidance in General Comment

9 “on the Rights of Children with
Disabilities” which clarifies that

Children with disabilities are also

To provide further guidance regarding obligations
relating to healthcare for refugee and migrant s T e
children, in 2018 the WHO Regional Office for chllfiren Wlth dikalblbislss
Europe published the ‘Health of Refugee and font e W%th the law S_h"‘ﬂd. not
Migrant Children: Technical Guidance.” This e pla(fed ot gl el
document clarifies the principle of equivalence dgtentlon centre by way of pre-
and notes apparent discrimination in provision trlal. detention nor by way of a
of healthcare to refugee children. It notes that punishment.”s
“...non-discrimination legislation implies that

nations should provide care on the same terms for
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both migrant and resident children.”s° This document sets out risk and protective factors for
health and wellbeing among migrant children, and summarises evidence regarding health
needs of newly arrived migrant children in Europe, including physical health (communicable
and non-communicable diseases, and nutrition), and mental and psychological health.

Children deprived of liberty in institutions

For children deprived of their liberty in institutions, including alternative care or for
notionally therapeutic reasons, Article 3 of the UNCRC makes it clear that these institutions,
services and facilities ‘shall conform with standards established by competent authorities,
particularly with regard to health, safety, staffing and competent supervision.’3 In relation to
healthcare rights, in 2009 the UN General Assembly released ‘Guidelines for the Alternative
Care of Children’sspr6) which clarifies that carers should ‘promote the health of the children
for whom they are responsible and make arrangements to ensure that medical care,
counselling and support are made available as required’ (emphasis added). The guidelines also
clarify that the designated entity should have responsibility for ensuring ‘that the rights of
the child are protected and, in particular, that the child has appropriate care, accommodation,
healthcare provision, developmental opportunities, psychosocial support, ...” (emphasis added).®

Children with disabilities are also globally over-institutionalised and deprived of their liberty,
including in the administration of justice. This is inconsistent with the guidance in General
Comment 9 “on the Rights of Children with Disabilities” which clarifies that “children with
disabilities in conflict with the law should not be placed in a regular juvenile detention centre
by way of pre-trial detention nor by way of a punishment. Deprivation of liberty should
only be applied if necessary with a view to providing the child with adequate treatment for
addressing his or her problems which have resulted in the commission of a crime and the child should
be placed in an institution that has the specially trained staff and other facilities to provide this specific
treatment...” (emphasis added).6%?r2e This is also inconsistent with the standards adopted by
the Convention on the Rights of Persons with Disabilities (CRPD) and the Committee, which,
in its General Comment No. 5 (2017), on living independently and being included in the
community, has highlighted the disproportionate levels of institutionalization of children
with disabilities and the incompatibility of residential institutions with the right of children
to live independently and be included in the community.®

In relation to healthcare standards for children who are deprived of their liberty, the CRPD
clarifies that children with disabilities have a right to full enjoyment of “all human rights
and fundamental freedoms on an equal basis with other children” (Article 7), and that
those deprived of their liberty are “on an equal basis with others, entitled to guarantees
in accordance with international human rights law ... including by provision of reasonable
accommodation” (Article 14(2)). The CRPD further reiterates that all persons with disabilities
have theright to the enjoyment of the highest attainable standard of health without discrimination



on the basis of disability, and that States parties shall take all appropriate measures to ensure
access for persons with disabilities to health services that are gender-sensitive, including
health-related rehabilitation (Article 25).

Children deprived of liberty in the context of armed conflict

Whilst the International Covenant on Civil Political Rights (ICCPR) allows states to derogate
from provisions during times of public emergency (Article 4), the UNCRC and CRPD do not
contain derogation clauses. Indeed, Article 11 of the CRPD explicitly states that the rights of
persons with disabilities must be upheld during armed conflict, humanitarian emergencies
and natural disasters. Therefore, children detained in the context of armed conflict retain
the right to the ‘highest attainable standard of health.’

In February 2007, UNICEF published Principles and Guidelines on Children Associated with
Armed Forced or Armed Groups (the Paris Principles). The Paris Principles noted that children
who have been associated with armed forces or armed groups ‘are likely to have a variety
of health-related needs that may be apparent immediately or may emerge over time.’%
However, whilst the Paris Principles provide guidance regarding addressing the health needs
of children being released from armed forces or groups, they do not provide any guidance
regarding standards for provision of healthcare to children detained in the context of
armed conflict. The Global Study noted that “in settings of civil unrest and armed conflict,
disruption to healthcare and other services may have compromised the health of entire
populations, including children.”;pru6 There is a clear need for more guidance regarding
standards for healthcare in this context.

Children deprived of liberty on national security grounds

Finally, as noted above, although some conventions allow derogation in times of public
emergency, the UNCRC does not contain an explicit derogation clause, and allows only
very narrow exceptions to its provisions.? Children charged in military or security courts
or in relation to being “recruited and used by non-State armed groups, terrorist or violent
extremist groups”s$ P2 come within the ambit of the State’s child justice system and,
therefore, the relevant international norms and standards apply to these children, including
the standards related to healthcare as articulated above. Again, there is a need for clear and
explicit guidance to ensure the attainment of this right.

13
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CONCLUSION

Children who experience deprivation of liberty are distinguished by complex health
problems that typically precede and contribute to their detention, and that may be further
compounded by experiences of detention, particularly when the quality of healthcare in
detention is suboptimal. With more than seven million children experiencing deprivation of
liberty globally each year, the health of these children is important to global health and to
efforts to reduce health inequalities. Despite this, remarkably little is known about either
the health status of children deprived of liberty, or the health services available to them in
these settings. The available evidence suggests that health services in places of detention are
often inadequate, although the bulk of the evidence comes from a handful of high-income,
mostly Western countries.

The Global Study recommended development of mechanisms to routinely monitor and
report on health status and health services in places where children are deprived of liberty.
Such monitoring would provide a platform for assessing health system performance against
both identified health needs and relevant standards, and could drive necessary quality
improvement and reform: What gets counted gets done. However, as our analysis has
demonstrated, there is inconsistency and ambiguity in relation to standards for healthcare
for children deprived of their liberty. This is contrary to the fundamental principle of non-
discrimination of the UNCRC (Article 2) and Article 24.1 (right to healthcare).

The United Nations System Common Position on Incarceration identified healthcare
standards in criminal justice detention as an important consideration. One of the Directions
for Action identified in this report is to “enhance United Nations advocacy efforts in
support of Member States”, specifically including ensuring that (a) “...compliance with
international norms and standards related to prison management and the treatment of
prisoners, including the Nelson Mandela Rules and the Bangkok Rules, is monitored and
enhanced”, and (b) “...rehabilitation and health services in prisons are integrated, as much
as possible, in the corresponding public systems, and are provided at a similar standard as
in the community” (p. 17).>

Informed by the findings of the UN Global Study on Children Deprived of Liberty, the UN
System Common Position on Incarceration, and our analysis of the evidence and relevant
standards for children deprived of liberty, below we identify a number of areas where the
UNTF, State parties and UN and civil society organizations may wish to focus attention
and resources, in accordance with the UNTF mandate to support implementation of the
recommendations of the Global Study.



RECOMMENDATIONS

The authors make the following recommendations:

1.

The UN Committee on the Rights of the Child should clarify that all children, including
those deprived of their liberty in all settings, have a right to the highest attainable
standard of health.

Consistent with this, to resolve inconsistency, the UN Committee on the Rights of
the Child should either revise General Comment 24 or provide clarifying guidance to
support interpretation and confirm that:

a. Children detained in the criminal justice system have a right to the ‘highest
attainable standard of health’, and that consistent with this;

b. Health services in detention shall be of a standard equivalent to that available
in the community at large.

The Havana Rules, which were adopted by the UN General Assembly in 1990, should
be updated to clarify that children in criminal justice detention should enjoy the same
standards of healthcare that are available in the community, in line with other key
UN instruments including the Convention on the Rights of the Child, the Convention
on the Rights of Persons with Disabilities, the Beijing Rules, and the Mandela Rules.

In line with the recommendations of the UN Global Study on Children Deprived
of Liberty, and the commitments under the UN System Common Position on
Incarceration, State parties, UNTF Members, UN and civil society organizations
should jointly and individually partner with researchers in developed and developing
countries to:

a. assess the health needs of children deprived of liberty in all settings,
importantly including mental health and both general and disability-specific
health needs of children with disabilities;

b. document and critically review healthcare governance and financing
arrangements in all places where children are deprived of liberty;

c. assessnational legal and policy frameworks for compliance with international
standards;

d. document the nature and scope of healthcare available and delivered to
children deprived of liberty in all settings, considering both compliance with
relevant international norms and standards, and whether this healthcare is
proportionate to identified health needs;
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RECOMMENDATIONS

e. identify and rigorously evaluate mechanisms for improving health outcomes
for children who are deprived of liberty, informed by the evidence and in
consultation with children and young people;

f. systematically review and synthesise the evidence regarding health outcomes
for children after deprivation of liberty, specifically including a review of the
rates and causes of death in these young people.

In line with the recommendations of the UN Global Study on Children Deprived
of Liberty, and the commitments under the UN System Common Position on
Incarceration, State parties, UNTF Members, UN and civil society organizations
should collaborate on the development of practical technical guidance documents.
These should be underpinned by the best evidence and based on good practices drawn
from different country contexts, to support implementation of healthcare standards
in all places where children are deprived of their liberty.

. The WHO should, in cooperation with relevant State parties, UNTF Members, UN and

civil society organizations, seek to adapt its existing system for routinely monitoring
and reporting on health status in European prisons, for implementation globally
in all settings where children are deprived of liberty, so that regional and global
progress towards these standards can be measured.
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